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§§ 1980.356–1980.359 [Reserved] 

§ 1980.360 Conditions precedent to 
issuance of the loan note guarantee. 

(a) Lender certification. The Lender 
must certify to RHS that: 

(1) No major changes have been made 
in the Lender’s loan conditions and re-
quirements since the issuance of the 
conditional commitment, except those 
approved in writing by RHS. In the 
event the interest rate has not been 
fixed at the time the conditional com-
mitment is issued, and the interest 
rate increases between the time of 
issuance of the conditional commit-
ment and loan closing, the Lender 
should note the change when submit-
ting the package to RHS for loan guar-
antee. If either or both of the under-
writing ratios are exceeded as a result 
of the interest rate increase, the Lend-
er should list the compensating factors 
that demonstrate that sufficient repay-
ment ability still exists. 

(2) All planned property acquisition 
has been completed and: 

(i) All development has been com-
pleted; or 

(ii) An escrow account has been es-
tablished in accordance with § 1980.315. 

(3) Required insurance coverage is in 
effect and an escrow account has been 
established for the payment of taxes 
and insurance. 

(4) Truth-in-lending requirements 
have been met. 

(5) All equal employment oppor-
tunity and nondiscrimination require-
ments have been met. 

(6) The loan has been properly closed 
by a party skilled and experienced in 
conducting loan closings and the re-
quired security instruments, including 
any required shared equity instru-
ments, have been obtained and re-
corded in the appropriate office in a 
timely and accurate manner. 

(7) The borrower has a marketable 
(clean and defensible) title to the prop-
erty then owned by the borrower, sub-
ject to the instrument securing the 
loan to be guaranteed, and any other 
exceptions approved in writing by RHS. 

(8) Lien priorities are consistent with 
the requirements of the conditional 
commitment. 

(9) The loan proceeds have been dis-
bursed for purposes and in amounts 

consistent with the conditional com-
mitment. 

(10) There has been no adverse change 
in the borrower’s situation since the 
conditional commitment was issued by 
RHS. 

(11) All other requirements of the 
conditional commitment have been 
met. 

(b) Inspections. The Lender will cer-
tify to RHS that inspections in accord-
ance with § 1980.341 have been com-
pleted. 

(c) Lender agreement. There must be a 
valid lender agreement on file. 

(d) Lender file. The Lender will main-
tain a file for each guaranteed RH loan 
containing originals or copies, as ap-
propriate, of all documents pertaining 
to that loan. 

§ 1980.361 Issuance of loan note guar-
antee. 

(a) When the Lender has certified 
that all requirements have been met, 
delivered a completed Loan Closing Re-
port, and paid the guarantee fee, the 
RHS approval official will concurrently 
execute the loan note guarantee. The 
original will be provided to the Lender 
and be attached to the note. 

(b)–(c) [Reserved] 

§ 1980.362 [Reserved] 

§ 1980.363 Review of loan closing. 
The Lender must provide RHS with 

documentation that all of the closing 
conditions have been met within 10 
days of issuance of the loan note guar-
antee. The Lender is responsible for de-
ficiencies regardless of whether RHS 
discovers them in the loan closing re-
view and/or notifies the Lender at that 
time. RHS reviews do not constitute 
any waiver of fraud, misrepresentation, 
or failure of judgment by the Lender. 

§§ 1980.364–1980.365 [Reserved] 

§ 1980.366 Transfer and assumption. 
(a) General. Lenders may, but are not 

required to, permit a transfer to an eli-
gible applicant. A transfer and assump-
tion must be approved by RHS in writ-
ing. Transfers without assumption are 
not authorized. Transfers and assump-
tions under this subpart are subject to 
the RHS guarantee fee. 

VerDate Aug<31>2005 08:26 Feb 06, 2007 Jkt 211025 PO 00000 Frm 00350 Fmt 8010 Sfmt 8010 Y:\SGML\211025.XXX 211025



341 

RHS, RBS, RUS, FSA, USDA § 1980.366 

(b) Eligible transferee. An eligible 
transferee is one who meets the eligi-
bility requirements of this subpart and 
includes situations involving transfers 
of housing in an area that has ceased 
to be rural. Loans made and guaran-
teed under this subpart prior to March 
29, 1989, may be transferred to an appli-
cant meeting all eligibility require-
ments of this subpart except the appli-
cant’s adjusted annual income may ex-
ceed the maximum income for the area 
by not more than 10 percent. 

(c) Determinations by the Lender. Be-
fore the transfer and assumption can 
be approved with the guarantee re-
maining in force, the Lender must de-
termine that all of the following condi-
tions can be met: 

(1) The transferee is an eligible appli-
cant. 

(2) The transferee will assume the 
total remaining debt and acquire all of 
the property securing the guaranteed 
loan balance. 

(3) The transfer and assumption 
would not be made without the con-
tinuation of the loan guarantee. 

(4) The market value of the security 
being acquired by the transferee is at 
least equal to the secured indebtedness 
against it. 

(5) The priority of the existing lien 
securing the guaranteed loan will be 
maintained or improved. 

(6) Proper hazard insurance will be 
obtained. 

(7) The transfer and assumption can 
be properly closed and the conveyance 
instruments will be filed, registered, or 
recorded, as appropriate. 

(8) The transferor acknowledges con-
tinued liability for the debt in writing. 

(d) Changes in the promissory note or 
security instrument. If the assumption 
will result in changes in the repayment 
schedule or the interest rate, the 
changes must be approved by the 
present debtors since they will remain 
liable for the debt. Any changes in 
rates and terms must not exceed rates 
and terms allowed for new loans under 
this subpart and cannot exceed the in-
terest rate on the initial loan. The debt 
must not exceed the amount remaining 
due on the original loan. The term of 
the loan may cover a period of up to 30 
years from the date of transfer and as-

sumption. The Lender’s request for ap-
proval to RHS will be accompanied by: 

(1) An explanation of the reasons for 
the proposed change in the rates and 
terms. 

(2) A statement that the Lender’s de-
terminations required by paragraph (c) 
of this section can be made. 

(e) Release of liability. The Lender 
may not release the transferor of li-
ability. 

(f) Forms and case numbers. The as-
sumption may be made on the Lender’s 
assumption agreement form. The as-
sumption agreement must contain the 
RHS case numbers of the transferor 
and the transferee. 

(g) Lender’s application to RHS. The 
Lender must submit the items outlined 
in § 1980.353(e) of this subpart to RHS, 
in addition to items required in this 
section. 

(h) Notations and notices. The Lender 
must notify RHS whether the loan and 
security can be properly assumed and 
transferred. The Lender shall assure 
that the conveyance instruments are 
properly filed, registered, or recorded, 
as appropriate. Upon completion of the 
transfer and assumption, the Lender 
must provide RHS a copy of the trans-
fer and assumption agreement. The 
Lender may present the loan note 
guarantee to RHS if it desires RHS to 
note the transfer and assumption on 
the loan note guarantee. If a new note 
is obtained, it will also be attached to 
the loan note guarantee. 

(i) Interest assistance. The original 
borrower’s Master Interest Assistance 
Agreement may be transferred to an el-
igible transferee. Equity sharing, if 
any, owed by the transferor must be 
determined and collected at the time 
the loan is assumed and title to the 
property is transferred. See § 1980.391. 

(j) Closing the transfer and assumption. 
As soon as the Lender has obtained 
RHS approval, the Lender may proceed 
with closing the transaction. The clos-
ing must include, but need not be lim-
ited to, the proper execution and deliv-
ery of the conveyance and assumption 
documents, compliance with any legal 
requirements, and actions necessary to 
perfect the transfer and the required 
lien priority. 

(k) Loan note guarantee. The existing 
loan note guarantee will continue to be 
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in effect. RHS will note the transfer 
and assumption on the original loan 
note guarantee by completing the As-
sumption Agreement block by insert-
ing the name of the assuming party. 

(l) Material furnished to RHS after clos-
ing. Immediately after closing, the 
Lender must furnish to RHS: 

(1) A conformed copy of the executed 
assumption agreement. 

(2) A statement showing: 
(i) Any changes made in the provi-

sions of the promissory note or secu-
rity instruments. 

(ii) That all conditions and require-
ments of paragraph (b) of this section 
have been met. 

(iii) That the required insertions 
have been made per paragraph (h) of 
this section. 

(m) Notification of Lender. The RHS 
approval official will review the pro-
posed transfer and assumption and no-
tify the Lender of the decision in writ-
ing. The request for transfer and as-
sumption will be treated as an applica-
tion for guaranteed loan assistance and 
will be handled in accordance with 
§ 1980.353. The Lender may proceed with 
the transfer and assumption upon ob-
taining RHS approval. 

§ 1980.367 Unauthorized sale or trans-
fer of the property. 

RHS consent is required to continue 
with the RHS guarantee in the event of 
a sale or transfer of the property in ac-
cordance with § 1980.366. If the property 
is transferred without RHS consent, 
the Lender must take one of the fol-
lowing actions: 

(a) Obtain RHS consent if the condi-
tions of § 1980.366 can be met; 

(b) Satisfy the RHS guarantee and 
continue with the loan without the 
loan note guarantee; or 

(c) Notify the borrower and the 
transferee of the default and service 
the loan in accordance with § 1980.371. 

§§ 1980.368–1980.369 [Reserved] 

§ 1980.370 Loan servicing. 
RHS encourages Lenders to provide 

borrowers with the maximum oppor-
tunity to become successful home-
owners. Lenders should provide suffi-
cient servicing and counseling to meet 
the objectives of the loan. Loan serv-

icing should be approached as a preven-
tive action rather than a curative ac-
tion. Prompt followup by the Lender 
on delinquent payments and early rec-
ognition and solution of problems are 
keys to resolving many delinquent loan 
cases. The Lender shall perform those 
services which a reasonable and pru-
dent Lender would perform in servicing 
its own portfolio of loans that are not 
guaranteed. 

(a) Normal loan servicing. The Lender 
is responsible for servicing the loan 
under the Lender Agreement and this 
subpart even if the Lender has engaged 
a third party to service the loan on its 
behalf. Normal servicing includes: 

(1) Receiving all payments as they 
fall due and proper application of pay-
ments to principal and interest and es-
crow accounts for taxes (including spe-
cial assessments) and insurance. 

(2) Establishment and maintenance 
of an escrow account to pay real estate 
taxes and assessments and required 
hazard and flood insurance on the secu-
rity. All escrow accounts must be fully 
insured by the Federal Deposit Insur-
ance Corporation (FDIC). The Lender is 
responsible for maintaining escrow 
funds in a reasonable and prudent man-
ner and for assuring that real estate 
taxes and assessments and required 
hazard and flood insurance are paid in 
a timely manner even if it requires ad-
vancing the Lender’s own funds. The 
monthly payment may be adjusted 
when it is not adequate to meet estab-
lished charges of the escrow account 
for the coming year. Escrow funds may 
be used only for the purpose for which 
they were collected. 

(3) Obtaining compliance with the 
covenants, loan agreement (if any), se-
curity instruments, and any supple-
mental agreements and notifying the 
borrower in writing of any violations. 

(b) Other servicing requirements. Other 
servicing requirements include taking 
actions to offset the effects of liens, 
probate proceedings, and other legal 
actions. The Lender’s responsibility in-
cludes assuring that: 

(1) Insurance loss payments, con-
demnation awards, or similar proceeds 
are applied on debts in accordance with 
lien priorities on which the guarantee 
was based, or to rebuild or otherwise 
acquire needed replacement collateral. 
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